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Summary 

In light of the current statc ofcompetition and diversity in the local media marketplace, the 

D.C. Circuit’s interpretation of Section 202(h) of the 1996 Act, and the evidence before the 

Commission to date, Hearst-Argyle respectfully urges the Commission (I) to relax substantially the 

local television owersh ip  rule, in the manner advocated herein, and (2) to repeal thc 

newspaperibroadcast cross-ownership rule i n  its entircty. 

The record empirical evidence demonstrates the following: Competition and diversity are 

flourishing through the explosive growth of news media outlets that compete directly against 

broadcast television for both local and national news. Indeed, the various Media Ownership 

Working Group studics show that consumers use newspapers, the Internet, and radio as substitutes 

for tclevision news; that the viewing share of broadcast television has declined in the last two 

dccadcs; that news-talk radio is the most popular radio format, thereby providing competition for 

tclcvision news programming; that viewers increasingly use cable for local news and current affairs 

almost on parity with broadcast tclevision; and that consumers’ affinity for non-broadcast news 

outlets will continuc to expand in the immediate future. 

The message from this empirical data is unmistakable: Consumers enjoy multiplc and 

diverse outlets for news, information, and entertainment competing for their attention at the local 

level. And the growth in these alternative outlets shows that the current local television ownership 

rulc’s insular counting ofonly local television stations to the cxclusion ofall other media that may 

divert and capturc thc attention of consumers is no longer tenable. Because the Commission’s public 

interest goals ofcompetition and diversity are fully preserved in the current mediamarketplace, the 

current local television ownership restriction is not “necessary in the public interest”and, therefore, 

must be relaxed. 

Opponents orrelaxation ignore the massive data detailing the wealth ofmultiple and diverse 
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media outlets competing for consumers’ attention. They ignore the lack of empirical evidence 

supporting their view that common ownership will stiflecompeting and divergent viewpoints. They 

ignore the economic principles that will drive a common owner of local stations to diversify to 

atlract a broader and more diverse audience. And they ignore the critical fact that the only empirical 

data relevant lo divcrsity militate in favor of relaxation of the local television ownership rule. 

In  light of this evidence, together with the financial pressures on broadcasters resulting from 

the DTV transition and the increasing costs of local news production, i t  is time to revise and relax 

the local television ownership rule, and such revision and relaxation should be predicated upon an 

“audience share” metric. Consequently, Hearst-Argyle supports the principles ofNAB’s proposal, 

which relies on audience shares and provides a conceptually new measure of diversity and 

competition in local television markets. 

However, Hearst-Argyle also offers for the Commission’s consideration an alternative 

approach to revision of  the rule that  is derived as an analog of antitrust law and analysis. 

Hearst-Argyle’s proposal i s  two-fold: (1) The Commission should permit any common ownership 

orlocal television slations as long as the combination’s collective audience share is 30% or less, 

(2) thc resulting concentration, together with the change in concentration, of audience share, 

posi-combination, must satisfy a slandard that is an analog of the general standard set forth in 

Section 1.5 I ofthe Dcpartmenl ofJusticc and FTC’s 1992 Morizonlnl Merger Guidelines utilizing 

a Herfindahl-Hirschman Index (“HHI”) analog for audience share. Hearst-Argyle believes that this 

proposal, as detailed herein, builds appropriately on the good work of NAB and satisfies the 

Commission’s desire, as expressed by Chairman Powell, to find an antitrust analog for its diversity 

and competition analysis. 

Hearsl-Argylc believes that this approach has numerous merits to recommend it for 

commission Consideration, including: 

The approach captures consumer substitutability of television channels, be 
they over-the-air or cable or DBS, and avoids the arbitrariness of voice 

* 
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counting. I n  addition, thebasic approach remains simple: it obviates the need 
to consider consumer substitutability ofother media for television, especially 
since there is no common metric among these other media. 

The proposal is likely to survive judicial scrutiny since its pedigree is 
antitrust law and analysis. 

The proposal has the virtue of stability. Changes i n  a station’s audience 
ratings ofa  few tenths ofa  point, as averaged over a year, will generally have 
no material impact on whether a combination is permissible. 

The proposal is indifferent to market size 

The approach consists of bright-line tests, providing critical certainty to the 
markets, yet il accommodates oneexception, for “failed” or“failing”stations, 
which is unlikely to have the effect ofratcheting upconcentralion levelsover 
time with developing Commission precedent. 

Thc approach will be straightforward for Commission staff to apply, greatly 
speeding application processing time and freeing up Commission resources 
for other tasks. 

* 

* 

* 

* 

* 

Finally, the facts supporting rcpeal of the newspaperhroadcast cross-ownership rule hardly 

need to be restated. There is simply no record evidence upon which the Commission could retain 

or even relax thc newspaperhroadcast cross-ownership rule. To the contrary, the record evidence, 

as demonstrated at length by Hearst-Argyle and numerous other parties, both in this proceeding and 

in the earlier proceeding in M M  Docket No. 01-235, supports outright repeal of the rule, and 

Section 202(h), accordingly, mandates its abolition. 

* * *  
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determined that applying a voiccs tcst and a “Top 4” rule to proposed duopolies were critical to 

ensurc that local markets “remain surficiently diverse and competitive.”‘ 

The current local television ownership rule, however, cannot stand against the robust 

competition for news, infomation, and entertainment programming in local media marketplaces 

today, parlicularly in light of  the D.C. Circuit’s decision in Sinclnir.’ For example, today 

conipetition and diversity are flourishing through the explosive growth of news media outlets that 

compete directly against broadcast television for both local and national news. In  previous filings 

before the Commission on thc ncwspaperhroadcast cross-ownership rule, Hearst-Argyle provided 

a comprehensive examination of the nation’s 210 DMAs which identified an average of 81 

“traditional” media voices in each DMA for which there were 39 separate owners.‘ That study is 

as rclevant to the local television ownership rule as i t  is to the newspaperhroadcast cross-ownership 

rule. As cable television, direct broadcast satellite (“DBS”), and the Internet continue to reach more 

American consumers, they increasingly provide competition to broadcast television as the “primary 

source ofncws and information for most Americans.”’ And this growth in alternative outlets shows 

that the current rule’s insular counting of local television stations to the exclusion of all other media 

which may divert and capture thc attention ofconsumers is no longer tenable. 

The Coinmission’s recent Media Ownership Working Group studies, as well as its 

recently-released Niiitk A n n z d  Reporl on Video Compe/i/ion,’ underscore the severity of the 

‘ 1999 Local Television Ou~izel-ship Order at 11 70. 

See Sinclair Rroadctisl Group 1’. FCC, 284 F.3d 148 (D.C. Cir. 2002) 

‘SeeCommentsofHearst-Argyle,MMDocketNo.01-235(filedDec. 3,20OI),atExhibit 1. 
The“traditiona1” media voices counted are precisely those that the Commission currently uses in ils 
radiohelevision cross-ownership rule, 47 C.F.R. i j  73.3555(c). 

1999 Locul Television Owner-ship Order at 11 40 

‘ See Annual Assessmcnt of the Status of Competition in the Market for the Delivery of 
(continued.. .) 
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cliallerigc to broadcasters. One particular study finds “c1ear”evidence that audiences usenewspapers 

and the Internet as substitutes for television news and “some” evidence that audiences use radio as 

a substilute for television news.‘ These data comport with the D.C. Circuit’s mandate that the 

Commission must include non-broadcast “voices” in any voice test used to administer the local 

television ownership rule. In  the Siidnir case, the court flatly rejected the Commission’s decision 

10 count only broadcast television stations as “voices” for purposes of the rule, while counting 

television, radio, newspapers, and cable systems as “voices” for purposes of its radiohelevision 

cross-ownership rule: 

Having found for purposes of cross-ownership that counting other 
media voices “more accurately reflects the actual level of diversity 
and competition i n  the market,” the Commission never explains why 
such diversity and competition should not also be reflected in its 
definition of “voices” for the local ownership [duopoly] rule.’” 

Non-broadcast news outlets are now significant competitors with broadcast television. 

Although broadcast television still commands the largest audience shares, thoseshares havedeclined 

steadily as thc number of competing media outlets has expanded. A Media Ownership Working 

Group study reports that between 1984 and 2001, theprime timeviewing shareofnetwork affiliates 

dropped from 69.2% lo 49.6% and the all-day viewing share for network affiliates dropped from 

63.5% lo  37.4%.’  The Comtnission’s Ninth Ani~uulHeporloti Video Competition describes similar 

’(...continued) 
Video Programming, Ninth A I J ~ I U L I I  Reporl, FCC 02-338 (released Dec. 23, 2002). 

‘’ Joel Waldfogel, CO,lSUi77el- Snhsiiizr/ion Among Medicr (Sept. 2002) (Media Ownership 
Workiiig Group 2002-3), at 3. 

I ”  Sincluir, 284 F.3d at I64 

I ‘  See Jonathan Levy et al., Rroiidccisi Television: Survivor in a Sea of Coinpetiiion (Sept. 
2002) (Media Ownership Working Group 2002-12), at 21 -23; seealso Waldfogel, MWOG 2002-3, 
at 15 (finding that lelevision viewing had “declined steadily” from 37.3% lo 36.8% between 1994 
and 2000). 



declines in both primc time and total viewing shares for broadcast teIevision.l2 

As broadcast viewing shares decline, the popularity ofcompeting news outlets continues to 

rise. The all-day viewing shares for cable television grew from 25.7% to 49.7% between 1990 and 

2000, and the ratio ofbroadcast audiences to cable audiences during prime time has been cut almost 

in I ia lLfrom 9-1 to 5-1." Radio also provides competition for news programming. A Media 

Ownership Working Group s tudy  reports that news-talk radio was the most popular format among 

a sample radio audience and that thc number of news radio stations increased between 1993 to 

1997.'' DBS programming is now available nationwide from two competing outlets, DirecTV and 

EchoSlar, and the N i d i  Atiniial Report found that DBS is garnering an increasing share (up to 

20.3"%) of the MVPD market and cutting into cable's historical primacy in that arena." In addition, 

both dai ly  and weekly newspapers remain vibrant and established competitors to broadcasttelevision 

as a reliable source of local news and inrornialion. 

Competition fromcablc television is particularly pointed in news programming-even at the 

local and regional level. A Niclsen survey found that among those Americans who use television 

as their principal source of local news and current affairs, 67% watch broadcast news and 58% watch 

cable." As of  July 2001, as many as 22.3 million cable subscribers had access to locnl or regional 

news programming (which often provides community news and information on topics ranging from 

'' See Nit///? Awniial Repor/ at 11 80. 

I 3  See Levy, MOWC 2002.12, at 38. This figure is based upon a comparison of the four 
strongcst broadcast networks against the four strongest cable channels. 

" S e e  LValdfogel, MOWC 2002-3, at 16, 29, Table 4. 

'' See Ninth Aiinual Report at f 58 

l o  See Nielsen Media Research, Consumer S u n q  on Media Usage (Sept. 2002) (Media 
Working Group Study 2002-8), at 72-78. 
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school closings to govcrnmenl m~et ings) .~’  

Perhaps most importantly, Nielsen consumer research data suggest that audiences’ affinity 

for non-broadcast newsoutlets-particularly the Internet--will continue to expand in the immediate 

hitiire. When Niclsen survey participants were asked what news outlets they would be“more likely” 

to use in the future, a pluraliiy ofrespondents chose the lntemet (24.7%), followed by cable (21.8%) 

and broadcast telcvision (18.2%). This statistic is buttressed by the meteoric rise in  Internet 

availability to American homes and businesses. While Internet access was “virtually nonexistent” 

i n  1994, Internet use grew from 15.1% in 1997 to 56.4% i n  2001.’8 

Thc message from this empirical data is unmistakable. Consumers enjoy multiple and 

diverse outlets for news, information, and entertainment competing for their attention at the local 

Icvcl. Because thc Commission’s public interest goals of competition and diversity are fully 

preserved in  the current media marketplace, the current local television ownership restriction is not 

“necessary in the public intercst,” and, therefore, it must be relaxed. 

B. Opponents of Relaxation Ignore the Law and the Empirical 
Evidence 

Several public interest and consumer groups, in their opening comments, have urged the 

Commission to retain the local television owncrhsip rule. Stated generally, their primary arguments 

appear to be ( 1 )  that the Commission should restrict any “voice test” to include only broadcast 

television stations and (2) that comnlon ownership of television stations will reduce viewpoint 

diversity. 

The first argument is purely an opportunistic one. It  ignores the wealth of multiple and 

diverse media outlels detailed above that are available to consumers-news-talk radio; local, 

”See Levy, MOWG 2002-12, at 126 .  

I’ See Waldfogel, MOWG 2002-3, at 16-17 (documenting Internet use from 1997-2000); 
Levy, MOWG 2002- 12, at 68 (documenting Internet use for 2001). 



regional, and national cable news programming; daily and weekly newspapers; and a near-endless 

stream of local infonnation on Internet web sites, bulletin boards, and email lists. Their argument 

also wholly sidesteps the D.C. Circuit’s mandate in Sinclair that the Commission’s voice test must 

includc non-broadcast voices to maintain regulatory parity wi th the radioibroadcast cross-ownership 

rule (although some commenters also seek to tighten that rule as well). Finally, the assertion that 

broadcast television remains the“primary source”ofnews ignores the most crucial, and mosttelling, 

statistic on competition: while broadcast television viewing shares continue to decline, the number 

and popularity of cable, DBS, radio, and Internet news outlets continues to expand.I9 Whether 

cconoiiiists agrce that the growth and popularity of these new media outlets constitute 

“complements”or“substitutes”isimmaterial, for i t  isobvious lhat  a largerandmorediversenumber 

of news outlets are competing for thc attention ofconsumers every day. Whether and to what extent 

citimis choose to use these competing news outlets are left solely to the consumer. 

The second general argument of the public interest groups is that the merger of news 

operations, staff, and technical resources will offer less opportunity for co-owned stations to air 

compeling and divergent viewpoints. This chargc has been leveled and debated for decades,’” but 

there never has been sulficient empirical evidencc to support i t .  Here, much ofthe evidence offered 

by groups such as the Communications Workers of America, United Church of Christ, and the 

AFL-CIO is anecdotal and focuses on reports ofmerged companies consolidating or canceling local 

newscasts. Generally, the efficiencies and additional resources that flow from a merger usually 

“’Broadcast television itselfremainscompetitive inlocal markets. In  asampleofl0Nielsen 
DMAs, a MOWG study reported a dramatic increase in  the number of television broadcast outlets 
hetwccn 1960 to 1980 and again from 1980 to 2000. In fact, 9 of the I0 markets had at least five 
local telcvision stations. See Roberts et al., A Comparison ofMedia Oullets and Owners for Ten 
Selecletl Murkeis (1960. 1980, 2000) (Sept. 2002) (Media Ownership Working Group 2002-1). 

See. e g ,  Metro Rroadcusling, Inc. v. FCC, 497 U.S. 547,566 ( I  990), overruled on other 
grumrit1.s fly Atlcwtind Cons~rncrors, Inc. 1’. Penu, 5 15 U.S. 200 ( 1  995); National Cifizens Comnriitee 
jor Brocztkasting v.  FCC, 436 U.S. 775, 795 ( 1  978). 



providc stations with opportunities to iticreuse local news coverage-opporluiiities that currently 

are unavailable to many local stations struggling with the high costs of producing local news, 

transilioiiing to digital television, and competing with multiple news outlets. Indeed, several 

commcnters that own duopolies have detailed that their stations were able to improve the overall 

amounl and quality of local program~ning.'~ 

Further, thc notion that sharing newsgathering resources will lead to a consolidation of 

viewpoints is offset by an equally plausiblenotion-that market forces will drive co-owned stations 

to altract a broadcr and more diverse audicnccZ2 And whereas the former argument relies on 

anecdote, this latter notion is actually buttressed by empirical data, reported in a Media Ownership 

Working Group study, that common ownership of media outlets (specifically, cross-owned 

newspapers and television stations) does not result in a predictable pattern of news coverage and 

conimcntary about political events.23 Until there is persuasive empirical evidence demonstrating that 

owncrs will purposefully narrow their viewpoints at the same time that they expand their operations 

and audience reacli-an idea that sccms antithetical to elementary economics-certaincommenters' 

fcars about vicwpoint diversity remain unfounded. 

Finally. the only empirical data relevant to diversity militate in favor of substantial 

When reviewing its media ownership rules, the Commission considers not only rclaxation. 

* I  Sei,, e.g., Comments of Sinclair Broadcast Group at 26-28; Comments of Nexstar 
Broadcasting Group and Quorum Broadcast Holdings at 8-9; Comments of Coali tion Broadcasters 
LIN Television et al. at 15-33; Comments of Belo Corp. at 22-25. 

'' See Nocire at 11 82 & n.159 (citing economic studies supporting the plausibility of this 
argument). 

'' See David Pritchard, Vieivpoint Diversity in Cross-Owned Newspupers und Television 
Sluiions: A Slutfy of News Coveruge of fhe  2000 Presidetiiial Cumptrign (Sept. 2002)  (Media 
Ownership Working Group 2002-2) .  
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viewpoint diversity, but also outlet diversity, source diversity, and program diversity.24 While the 

Commission continues to focus on viewpoint diversity as the “primary goal” of its policymaking 

erforts, the other elements of diversity often serve as proxies to “protect and advance” viewpoint 

diversity.’5 As a result, evidence of outlet, source, and program diversity is critical to help build a 

proper evidentiary construct Tor the othenvise elusive concept of viewpoint diversity. In the case 

of the local television ownership rule, therc is an abundance of diverse media outlets offering a 

ncar-cndlcss and diverse array ofprogramming, both in format(e.g., local newscasts, regional sports 

events, telcvision biographies, political and business roundtables) and in content (e.g., foodnutrition, 

pop music, naturc and wildlice, science fiction, home decorating). This fact, while seemingly 

self-evident from a single glance a local television guide, is fully supported by the empirical 

evidencc, discussed above, from thc Media Ownership Working Group studies, the Ninlh Annual 

R ~ / J o F / ,  and Hearsl-Argyle’s comprchensive “independent voices’’ analysis. 

C. A Relaxed Local Television Ownership Rule Should Be 
Predicated on an “Audience Share” Metric 

In  light of the evidcnce, discussed above, of the declining audience shares for broadcast 

television, the increasing availability ofalternative outlets for news and information programming, 

and the lack orany cmpirical data to retain the existing rule as “necessary i n  the public interest,” 

together with the evidcnce adduced by other commentcrs, including the financial pressures of DTV 

conversion, the declining financial position ofmany smaller market television broadcasters, and thc 

increasing expenses of local ncws production,z6 the local telcvision ownership rule cannot persist in  

“ S e e  Nolice at 11 34. 

See Notice at1Iq 33-50 (citing outlet and source diversity as proxies for viewpoint diversity 
and inviting comments to determine whether they should be considered as separate and equal policy 
goa I s). 

’ I ’  See. e g ,  Comments of NAB at 71-79; Comments of Coalition Broadcasters LIN 
(continued ...) 
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its current forin. Indeed, i t  is now clear that any version of the rule that relies on a voice count will 

remain arbitrary, whether that voice count counts local television stations only or other types of 

media outlets, and will likcly continue to affect negatively opportunities to bring the benefits of 

common ownership to any but the largest markets. Instead, a relaxed local television ownership rule, 

like the two proposals discussed below, should be predicated upon an “audience share” metric. 

1.  The NAB’s“10110”ProposalHas Much toRecommend It 

As a consequence of the myriad difficulties with the rule i n  its current form, NAB has 

proposed an entirely new manner ofapproaching local television ownership, and a number ofparties 

have already endorsed that approach in their initial c~niments .~’  Hearst-Argyle also supports the 

NAB proposal, which relies on audience shares and provides a conceptually new measure of 

diversity and competition in local television markets. 

N A B  should be commended for developing an approach to local common television 

ownership that achieves three critical milestones: Firsr, by aggregating audience shares across all 

channels that viewers may watch, NAB’s proposal captures the substitutability-from the 

consumer’s perspec t ive4r  local broadcast television stations with cable and DBS channels. 

Second, by utilizing Nielsen share data as the metric, NAB avoids the difficulties inherent in any 

voice counting methodology. Third, and finally, and perhaps most importantly, NAB’s proposed 

rule is simple. By predicating the proposed ruleonly on lelevision chcuznels, NAB’s proposal allows 

thc Commission to avoid having to dctcrmine definitively whether various and sundry media (such 

*“(...con t in ucd) 
Television et al. at4-10; CommentsofCray Televisionat 17-1 9; CommentsofGraniteBroadcasting 
at 12-13, 

’ -See Comments of N A B  at 79-84; Comments ofCoalition Broadcasters LIN Television et 
81. al  I I ; Comments of Duhamel Broadcasting Enterprises at 2; Comments of Pappas Telecasting 
at 13-1 5 ;  CommcntsofPaxson Communications at 30-3 1 (supporting NAB’sproposal as transitional 
rule towards complete elimination). 





fact that the audience share data are subject to manipulation by parties desiring to combine. A 

station with a 10.0 audience share desiring to combine with a station with a 13.4 audience share, for 

inslancc, could purposely program weak programming during a sweeps month in an attempt to 

nudge its audience share to a 0.9, thereby allowing the combination under the proposal’s “ l O / I O ”  

presumption. However, NAB has already greatly reduced the chances for such manipulation by 

proposing a four book Nielsen average and by using an audience share daypart, 7:OO a.m. to 

I :00 a.m., that is so broad that rank manipulation becomes much more difficult. In practice, 

thcrcfore, neither o f  these shortcomings should prove fatal to NAB’s proposal. 

Most importantly, however, NAB’s proposal surfers from one conceptual difficulty that may 

or may not bc rcmediablc, to wit, NAB selected a 10.0 audience share as its threshold for its 

proposed nile’s presumptions. Why “ I O ” ?  NAB states that “the choice o f a  10 viewing share as the 

presumptive ‘cut-off point for allowing duopolies separates market leading from non-leading 

stations on a reasonably consistent basis across DMAs of varying size.’’2o This rationale strikes 

Hcarst-Argylc as generally reasonable and accurate; however, there is no hard evidence that “10” 

is thc ideal cut-off point, rather than 9 or 1 1  (or 9.2 or 10.8, for that matter), and neat and tidy 

nunibcrs, like “10,” always lead to questions as to whether they arc mere artifacts of our base 10 

numbering systcm. The real difficulty, of course, is the question as to whether “10” can be 

sufficiently justified to avoid merely substituting one arbitrary rule (the current “8” independent 

voices test) with another. Hearst-Argyle believes that it can be so justified b u t  offers, for the 

Commission’s consideration, an alternative proposal, discussed below, that avoids the question 

altogether. 

I n  sum, Hearst-Argyle fully supports NAB’s proposal, commends NAB for its hard work in 

fonnulating it, and requests that the Commission carefully consider it as a replacement for the 

currcnt rule. 

Comments of NAB at 82 

- 1 2 -  



C o ~ n n : .  Da:fy (Jan. 17, 2003) 

- 13 - 





coinbiiiation is permissible. l’hercfore, instead of using advertising share, as the antitrust agencies 

would i n  lhcir competition analysis, Hearst-Argyle proposes using Nielsen audience share data, as 

delined above, to determine an HHI analog, which, for purposes of discussion, Hearst-Argyle is 

calling the “Audience Market Tndex” (“AMI”). The AMI is, simply, the sum ofthe squares of the 

individual audience shares of all local television stations in  the relevant DMA.32 For example, if a 

given local television market, with no duopolies, were comprised of Station 1 with an audience 

share of 16.4, Station 2 with an audience share of I 1.7, Station 3 with an audience share of 9.7, 

Station 4 with an audience share of3.9, and Station 5 whose audience share is too low to be reported 

by Nielsen, then the AMI for this hypothetical market would be calculated as follows: 

AMI= 16.42+ 11.72+9.72+3.Y2+02=515 

Audience market concentration is divided along a spectrum, as measured by the AMI (and directly 

analogous to the HHI under the Horizontal Merger Guidelines”), as follows: 

Unconcenlratcd AMI less than 1000 

Moderately concentrated 

Highly concentrated 

AMI between 1000 and 1800 

AMI greater than 1800 

Then, in  ecalualing a proposed combination of local television stations, the Commission would 

consider both thepost-combination nicirket concenrrahon, as measured by the AMI, and the increase 

32 Although the audience share aggregates the share with respect to all available television 
channels, thc AMI is the sum of the squares of the audience shares of only the local television 
stations because those are the only market participants whose combination is of concern. That is, 
a local television station combining with an out-of-market television station does not implicate the 
Commission’s local television ownership rule but its national ownership rule instead. Similarly, 
therc is no prohibition against acablecompany that owns cable channels from merging with a local 
television station. 

See 1992 ilorizonlal Merger Guidelines at 9 I .5. 



in mncentrtrtion resullingf,-om the cornhinution, as measured by the change in the AMI. For 

example, using the hypothetical market above, if Station 2 and Station 3 were to combine, the 

post-combination market concentration would be calculated as follows: 

AMI = 16.4* + (I I .7 + 9.7)2 + 3.9’ + O2 = 742 

And the incrcase in concentration resulting from the combination would then be 

AAMI 742 -515 = 227 

As a further analog to the Horizontal Merger  guideline^,'^ the Commission should regard 

combinations o f  local television stations as follows: 

(a) Post-Combination AMI Less Than 1000. The Commission should regard the combination 

as posing no harm to diversity and competition and should permit the combinalion without further 

analysis, regardless of the amount of increase in thc AMI. 

(b) Post-Combination AMI Between 1000 and 1800. lfthe combination produces an increase 

in the AMI of less than 100 points, the Commission should regard the combination as posing no 

harm lo diversity and compelition and should permit the combination without further analysis. I f  

the combination produces a n  increase in the AMI ofmore than 100 points, then the combination 

should be impermissible unless the stations can carry the burden of proof under a “failing” or 

“failed” station exception. 

(c) Post-Combination AMI Greater Than 1800. If the combination produces an increase in 

the AMI of less than 50 points, the Commission should regard the combination as posing no h a m  

’‘ See 1992 Horizoriiul Merger Guidelines at 6 1 . S I .  For the sake of simplicity and to 
mainvain theccrtainty that the markets appreciate in bright-line tests, Hearst-Argyle does not propose 
lhat the Commission import in its entirety the Horizoncul Merger Guidelines. For example, 
Hearst-Argyle does not propose that the Commission utilize the factors set forth i n  Sections 2-4 of 
the Gznde/ines, although the Comniission should utilize a factor, such as that set forth in Section 5 
of the Gnideelines, for a “failing” or “failed” station exception. 



to diversity and competition and should permit the combination without further analysis. If the 

combination produces an increase in the AMI ormore than 50 points, then the combination should 

be impermissible unless the stations can carry the burden of proof under a “failing” or “failed” 

station exception. 

Two further examplcs illustrating thebasic operation ofthe proposed rule are set forth in the 

attachcd Appendix. 

Hearst-Argyle believes this proposal satisfies all reasonable desiderata for a structural 

ownership rule for local television ownership: 

* Audicnce shares are a reasonable, objective measure of diversity and 
competition.3s Nielsen share data capture who and how many are watching 
what. Thus, share data serve as a reasonable, aggregated proxy for outlet, 
source, and program diversity, and these forms of diversity, in turn, are the 
best means to achieve viewpoint diversity, an otherwise elusive concept that 
no one, including the Commission, has yet deviseda way to measuredirectly. 
In addition, share data also measure the relative success of television 
channels in competing for viewers. 

By limiting the reach of common ownership, a proposed local television 
ownership rule predicated on audience share insures outlet diversity. By 
limiting common ownership of stations to those whose collective audience 
share is 30% or less, the proposed rule insures that there will always remain 
at least four owners ofsignificantly viewed channels available to consumers 
in any given DMA. 

Because the AMI, or change in AMI, includes measurement of all viewable 
channels, even less popular channels can materially affect the prospects for 
any given combination. Thus, the continued existence and importance of 
these channels provide avenues for sourcc and program diversity. 

Source and program diversity are also preserved because a common owner 
will seek to differentiate its programming among its various  channel^.'^ 
Thus, co-owncd stations will program different formats (program diversity), 
and obtaining that diverse programming will require that content to be 
obtained from multiple sources (source diversity). 

* 

* 

* 

”See Nolice at 11 46 (seeking coinment on the use of ratings figures); 11 60 (seeking comment 
on how to measure market power if the Commission’s analysis focuses on competition for viewers) 

“ S e e  Notice at 7 82 & n.159 (citing economic studies supporting the plausibility of this 
argument). 





* Thc approach consists of bright-line tests, providing critical certainly to the 
markets, yet i t  accommodatesone exception, for"failed"or"failing"stations, 
which is unlikely to have the effect of ratcheting up concentration levels over 
lime with developing Commission precedent. 

Thcproposal appears to satisfy some ofthe concerns raised by public interest 
and consumer groups in  their comments. For example, Consumer Federation 
of America advocates use of an HHI-like construct to determine local media 
market concentration. In addition, several such commenters support defining 
local markets as narrowly as possible, and the proposal is at least partially 
responsive to this conc,em, for while i t  includes all television channels (from 
broadcast, cable, and DBS) in its audience share metric, it excludes radio, 
newspapers, and the Internet." 

The approach will be straightforward for Commission staff to apply, greatly 
speeding application processing time and freeing up Commission resources 
Tor othcr tasks. 

* 

* 

I n  sum, although admittedly not a simple as NAB'sproposal, Hearst-Argyle believes that its 

proposal makes up for the slight increase in complexity by providing a comprehensive approach to 

revising the local television ownership rule. 

Given the D.C. Circuit'sconstruction ofsection 202(h) oftheTelecommunications Act, both 

in Sindaiu and i n  Fox Televisiori Smlions, i t  is apparent that this is not the time for the Commission 

to be timid in relaxing the local television ownership rule. Because the "evils" of common local 

ownership have not been demonstrated-indeed, none of the twelve media studies released by the 

FCC suggests a q  harm would flow from relaxation of the rule-the Commission should consider 

taking the bold step of pemiitting common ownership of local television stations as outlined above. 

11. The Commission Should Repeal the NewspapedBroadcast 
Cross-Ownership Rule 

The facts supporting repeal of the newspaperibroadcast cross-ownership rule hardly need to 

be restated. As demonstrated above in the discussion of the local television ownership rule, there 

"' See Comments of Consumer Federation of America at 284-289; Comments of 
Conimunicatioiis Workers of A m e r u  at 8, 15,47; Comments ofunited Church of Christ at 42-46; 
Conimcnts of AFL-CIO at 53-56 



arc niultiplc and diverse outlets for news and information competing for the attention of consumers. 

Indeed, as pointed out in Hearst-Argyle’s previous filings advocating repeal of the cross-ownership 

ban, Hearst-Argyle undertook its own comprehensive examination of traditional media “voices” i n  

each of the nation’s 2 I O  DMAs and found that, on average, each DMA is home to 81 traditional 

media “voices” for which thcre are 39 separate owners. 

Commcnters continue to be split on the question whether advertisers (not to mention 

audiences) vien) newspapers andbroadcast television stations as  substitute^.^^ But thequestion need 

not he definitely answered since an answer either way supports repeal ofthe rule. As Hearst-Argyle 

has pointcd out, if newspapers and televisions stations are not substitutes, then, obviously, there 

~ o ~ i l d  bc no harm to competition if the cross-ownership ban were r e ~ e a l e d . ~ ’  Conversely, if 

newspapcrs and television stations are substitutes, then the explosive growth in news, information, 

and entertainment sources will protect and enhance competition. 

Some public interest groups supporting retention of the rule cite a claimed lack of(or even 

Ihc alleged suppression of) viewpoint diversity among co-owned or “converged” 

newspaperlbroadcast facilities. Howevcr, the “evidence” behind their complaints is purely anecdotal 

rather than empirical.‘* More importantly, this “evidence” o f  alleged viewpoint suppression, even 

“I Moreover, it is disingenuous for some of the commenters to argue that newspapers and 
television should he considcrcd as separate markets when analyzing the anticompetitive impact of 
proposed duopolies, yet then turn around and argue that newspapers and television markets should 
be considered together when analyz,ing the anticompetitive impact ofproposed newspaperhroadcast 
television combinations. Newspapers and television stations are either substitutes for one another 
or not, but they cannot be simultaneously both substitutes and not substitutes. 

“ As the Commission itself has previously acknowledged, “[plrohibition o f .  . . newspaper 
and lelevision . . , cross-ownership would makc little sense unless these dirferent media were 
important substitutes For each other.” Amendment of5  73.3555 ofthe Commission’s RulesRelating 
to Multiple Ownership of AM, FM and Television Broadcast Stations, Repori and Order, 100 FCC 
2d I7 ( I  984). at 729 ,  recon. grnrrled in port uncl tlaiied in pari, 100 FCC 2d 74 (1985). 

‘’ See. e - g ,  Comments of Communications Workers of America at 32-39; Comments of 
(continued ...) 
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i f  true -which Hearst-Argyle does not concede and which one of the Media Ownership Working 

Group studics effectively rebuts4’-misses the larger point. The question is not whether one 

particular (combined) media outlct champions viewpoint diversity, but whether overall viewpoint 

diversity is preserved across an entire local media marketplace. Again, Hearst-Argyle’s 

“independent voices” analysis reveals thai the average DMA contains 39 separate owners of local 

media voices, as the Commission has traditionally counted such voices. Thus, if a newspaper and 

television station were to merge i n  an  average DMA, there would still remain 38 separate owners 

of local media \!oiccs in that average DMA. Any perceived or actual threat to viewpoint or outlet 

divcrsity, therefore, will have little effect on overall diversity in any particular DMA. Therefore, the 

coiicern of these public intcrcst groups is fundamentally misplaced. 

I n  short, he re  is no record evidence upon which the Commission could retain or even relax 

thc newspaperbroadcast cross-ownership rulc. The record evidence, io the contrary, supports repeal 

orihe rulc, and Section 202(h), accordingly, mandates its abolition. 

Conclusion 

For the foregoing reasons, as well as those set forth in Hearst-Argyle’s opening comments 

and i t  previous comments and reply comments in MM Docket No. 01 -235, the newspaper/broadcast 

cross-owncrship ruleshould berepealedandthe local televisionownershiprulesignificantlyrelaxed 

as outlined above. 

‘*(.. continued) 
AFL-CIO at 40-46; Comments of Consumer Federation of America at 227-34 

“ See Pritchard. MOWG 2002-2. 
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Appendix 

Two Examples Illustrating the Basic Opera(ion of Hearst-Argyle’s 
Local Telcvision Ownership Rule Proposal 



Example 1 

Share Owner. 

Station 1 20.4 A 
Station 2 9.8 B 
Station 3 6.7 C 
Station 4 3.1 D 
Station 5 Not Reported (= 0.0) E 

In  Example 1, Station 1 and Station 2 could not combine because their collective share is 

greater than 30% [20.4 + 9.8 = 30.2 > 301 even though, post-combination, the AMI would be less 

than 1000 [(20.4 + 9.8)2 + 6.7’ + 3 .12  + 0’ = 967 < IOOO]. Note that this result is different than 

would obtain under NAB’S “10/1O” proposal. 

All other duopoly possibilities are permissible because the AMI, post-combination, is less 

than 1000 in all cases. Moreover, the triopoly ofstations 2 , 3 ,  and 4 is also permissible for the same 

reason [20.4* + (9.8 + 6.7 + 3.1)2  + 0 2 =  800 < IOOO] 
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Example 2 

Share Owner 

Station 1 23. I A 
Station 2 14.4 B 
Station 3 9.8 B 
Station 4 5.9 C 
Station 5 2.1 D 
Station 6 NIR (= 0.0) E 

I n  Example 2, the current AMI Tor the market is 1158 [23.1’ + (14.4 + 9.8)’ + 5.9’ + 2.1’ 

t 0’1 

In this market, Station 1 could not combine with either Station 2 or Station 3, even i f  

Ontier B wcrc willing to break apart its duopoly, because of the 30% hard cap [23. I + 14.4 = 37.5 

> 30; 23.1 + 9.8 = 32.9 > 301. Similarly, Stations 2 and 3 could not combine with Station 4 because 

thc audience share of the stations of one owner, post-combination, would collectively exceed the 

30%cap [ (14 .4+9.8)+5.9=30.1  >30]. 

Station 1 also could not combine with Station 4, even though the collective audience share 

is less than 30% [23.1 + 5.9 = 29.0 < 301 because the AMI, post-combination, is greater than 1000 

[(23.1 + 5.9)’ + (14.4 + 9.8)’ + 2.12 + 0’ = 1431 > 10001 and the change in AMI is greater than I00 

[1431 ~ I I 5 8  = 273 > 1001. Station I could combine with Station 5 ,  however, because, even though 

the AMI, post-combination, is greater than 1000 [(23.1 + 2.1)’ + (14.4 + 9.8)’ + 5.9’ + 0’ = 1255 

> 10001, the change i n  AMI is less than 100 [1255 - 1  158 = 97 < 1001. For the same reason, 

Station 1 could combine with Station 6 [(23.1 + 0.0)’ + (14.4 + 9.8)’ + 5.9’ + 2.12 = 1158 > 1000; 

I I 5 8  ~ I 158 = 0 < 1001. Moreover, Station I could combine with both Stations 5 and 6 [(23.1 f 2.1 

+ 0.0)’+ (14.4 + 9.8)’ + 5.9’ = 1255 > 1000; 1255 ~ 1158 = 97 < 1001. Stations 2 and 3, however, 

could not combine with Station 5 because the AMI, post-combination, is greater than 1000 [23.1’ 
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+ (14.4 + 9.8 + 2.1)’ + 5.9’ + 0’ = 1260 > IOOO] and the change in AMI is greater than 100 [1260 

1158 = 102 > 1001. Stations 2 and 3 could combine with Station 6 [23.1’ + (14.4 + 9.8 + 0.0)’ 

+ 5.9’ + 2.12 = I158 > 1000; I158 -1158 = 0 < 1001. Finally, Stations 4 and 5 could combine 

because the AMI, post-combination, i s  greater than 1000 [23.12 + (14.4 + 9.8)’+ (5.9 + 2.1)’+ 0’ 

= I183>1000]butIhechangeinAMIislessthan 1 0 0 [ 1 1 8 3 ~ 1 1 5 8 = 2 5 ~ 1 0 0 ] .  

* * *  

- 3 -  


